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The JAG Journal is published by the Office of the 
Judge Advocate General of the Navy as an informal 
forum for legal matters of current interest to the naval 
service. The objective of the JAG Journal is to acquaint 
naval personnel with matters related to the law and 
to bring to notice recent developments in this field. 

The JAG Journal publishes material which it con- 
siders will assist in achieving this objective, but views 
expressed in the various articles must be considered as 
not necessarily bearing the endorsement or approval of 
the Department of the Navy, or the Judge Advocate 
General, or any other agency or department of 
Government. 

Invitations to submit articles are extended to all per- 
sons, whether lawyers or laymen. Articles submitted 
should adopt an objective rather than an argumentative 
approach and should be written in a manner readily 
understandable by the lay reader. The JOURNAL will 
return unpublished manuscripts if so requested, but re- 
sponsibility for safe return cannot be assumed. No 
compensation can be paid for articles accepted and 
published. 
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ANNOTATIONS TO THE MCM, 1951 


P. 210, paragraph 126h(2), line 7. Change the word “will” 
to “should” ; line 16, change the word “may” to “should.” 
See U.S. v. Varnadore, 9 USCMA 471, 26 CMR 251; 
U.S. v. Smith, 10 USCMA 152, 27 CMR 227; U.S. v. 
Villa, 10 USCMA 226, 27 CMR 300; U.S. v. Jobe, 10 
USCMA 276, 27 CMR 350. 


P. 212, paragraph 126j, line 3. Change the word “will” to 
“should.” 

See U.S. v. Varnadore, 9 USCMA 471, 26 CMR 251; 
U.S. v. Smith, 10 USCMA 152, 27 CMR 227; U.S. v. 
Villa, 10 USCMA 226, 27 CMR 300; U.S. v. Jobe, 10 
USCMA 276, 27 CMR 350. 


P. 546, Appendix 14b, Form 28. Delete the first paren- 
thesis and the words contained therein. 

See U.S. v. May, 10 USCMA 358, 27 CMR 432; U.S. v. 
Cecil, 10 USCMA 3871, 27 CMR 445; U.S. v. Holzhuter, 
10 USCMA 374, 27 CMR 448; U.S. v. DeVore, 10 
USCMA 875, 27 CMR 449. 


P. 548, Appendix 14c, form 39. Delete the third paren- 
thesis and the words contained therein. 

See U.S. v. May, 10 USCMA 358, 27 CMR 432; U.S. v. 
Cecil, 10 USCMA 371, 27 CMR 445; U.S. v. Holzhuter, 
10 USCMA 374, 27 CMR 448; U.S. v. DeVore, 10 
USCMA 375, 27 CMR 449. 
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The following is a list of change of duty or station orders issued 
to all officers transferred to or from the Office of the Judge Advo- 
cate General and to all Navy law specialists regardless of assign- 
ment. 


The list includes orders issued before 15 September 1959. 
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A PATHWAY 


FOR 
THE SUMMARY COURT-MARTIAL 


By CDR BENJAMIN H. BERRY, USN* 


HROUGHOUT THE SHIPS, stations and 

bases of the Navy and Marine Corps, the 

summary court officer has become one of the 
most important persons having responsibilities 
in discipline. During the past fiscal year 24,244 
summary courts-martial were tried in the Navy; 
6,777 summary courts-martial were tried in 
the Marine Corps. These figures manifest the 
influence this type court has had upon the naval 
service during this one year—a year which saw 
a 382% reduction in general court-martial cases 
and a 27% reduction in special court-martial 
cases as compared to a 1% reduction in sum- 
mary court-martial cases. With such impres- 
sive figures to focus attention upon the sum- 
mary court, it is appropriate to review some 
of its more fundamental aspects and charac- 
teristics. 

If the summary court is just—both to the 
accused and to the government—discipline is 
served. If unjust, discipline is crippled. Ma- 
turity, reason, experience, objectivity and a 
deep sense of responsibility are essential quali- 
ties of a summary court. But, substantive 
qualities are not enough! A thorough knowl- 
edge and understanding of the procedures of 
a summary court-martial are also the basics 
upon which summary court justice must be built. 
The following material is intended to serve as 
a pathway for those officers who are privileged 
to take part in this important judicial process— 
a pathway which should lead to a more effec- 
tive understanding of the duties and responsi- 
bilities of the summary court officer. 

These procedures are simple. They begin 
with the appointing of the court by the Com- 
manding Officer or an officer in charge who is 
authorized to convene it. The actual referral 





*Commander Benjamin H. Berry, USN, is presently on duty in 
the Office of the Judge Advocate General. He is a graduate of the 
George Washington University and the Atlanta Law School and was 
admitted to the Georgia Bar in 1933. 


of a case to the summary court is accomplished 
by a signature on the first endorsement on page 
three of the “charge sheet.” Of course, the con- 
vening authority can specifically authorize an 
appropriate officer in a specific case to sign this 
referral by his direction. This authorization 
cannot, however, amount to a delegation of 
the power of appointment or referral which 
resides in the convening authority alone. Be- 
cause of this issue that might later be raised 
when the referral is signed “by direction,” this 
practice should generally be avoided. 


PREPARATION FOR TRIAL 


WHEN A CASE HAS been referred to a sum- 
mary court for trial, the summary court officer 
should carefully examine the charges, specifica- 
tions, and any allied papers to see that they are 
in proper form; that the data on the charge 
sheet are complete and accurate; and, that evi- 
dence of prior convictions if any is available. 
Appendix 6c, Manual for Courts-Martial, United 
States, 1951, should be used to help check the 
specifications to see that they properly state 
an offense. There may be cases where offenses 
will be laid under the general article (Article 
134) for which sample specifications will not 
be found in Appendix 6c. In such instances it 
is recommended that reference be made to the 
Court-Martial Reports if there is a question 
concerning the sufficiency of a specification. 
Only prior convictions that have become final 
after completion of review are admissible for 
consideration by the summary court. Prior 
convictions not involving a punitive discharge 
require review and approval by the convening 
authority and the supervisory general court- 
martial authority only. Prior convictions in- 
volving punitive discharges require an addi- 
tional review by a board of review. If the rec- 
ord discloses that the accused has appealed from 
the decision of the Board of Review, then there 
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must also be a completed processing by the 
Court of Military Appeals. Where a petition 
for grant of review has been filed there must be 
a showing that COMA has reviewed the case, 
decided the contested issues, or declined to re- 
view the case. The final promulgation of the 
action taken will be shown on one of the page 
6A’s of the accused’s service record. 


INTERVIEWING THE ACCUSED 


AFTER CAREFULLY EXAMINING the 
specifications and related documents, and prior 
to opening the court, the summary court officer 
must arrange to interview the accused. If the 
accused has counsel (see JAG JOURNAL, May 
1959, p. 9), the interview must be in the pres- 
ence of counsel (unless he is unavailable and to 
await his availability would unduly prolong the 
commencement of the trial). This interview 
should be as informal as possible, consistent 
with proper decorum. At the interview the 
summary court must advise the accused of the 
following matters: 


1. The general nature of the charges; 

2. The fact that they have been referred to a sum- 
mary court-martial for trial; 

3. Who appointed the court; 

4. The name of the accuser; 

5. The names of the witnesses who will probably 
be called; 

6. The right of the accused to cross-examine them 
or have the summary court officer ask any ques- 
tions which the accused desires answered; 

7. The right of the accused to call any witnesses 
or produce any evidence in his own behalf, with 
the assurance that the court will assist him in 
every way possible; 

8. His right to testify on the merits or to remain 
silent; 

9. After any fiudings of guilty are announced, to 
make an unsworn statement in mitigation or ex- 
tenuation of any offense of which he may be 
convicted; 

10. The maximum sentence which the court can ad- 
judge if the accused is found guilty of the offense 
or offenses charged. 


The following suggested form may prove help- 
ful in accomplishing the purpose of the inter- 
view. It has been prepared so that when mime- 
ographed it can serve as a record of the inter- 
view of a specific case. It contains all of the 
information which must be given the accused: 


You are charged with 


(Name and rank of summary court-martial) 
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I have been appointed the summary court-martial by 

the commanding officer to try you for these alleged 

NIL. - Saeguenaeeetuvesssewecsesescnces has sworn 

(Name and rank of accuser) 
to these charges as the accuser. A copy of the origina] 
charge sheet is herewith delivered to you. This copy 
of the charge sheet contains all the information that 
is contained on the original charge sheet. You will be 
granted such time as you desire to prepare for your 
defense to these charges provided that the time you 
desire would not unreasonably delay the trial. You 
have the right to plead guilty or not guilty, as you 
desire. A plea of guilty is a complete admission of 
the offenses charged and warrants a finding of guilty 
without further proof of the offenses. A plea of not 
guilty requires that evidence be heard in open court 
from all the witnesses and that you not be found guilty 
unless your guilt is proven beyond a reasonable doubt. 

The names of all the persons who may be called ag 
witnesses against you are listed on the first page of 
the charge sheet. You will have the right to question 
these witnesses yourself and I will ask any proper 
questions for you if you will tell me what it is you 
expect these witnesses to testify. You may also call 
any witnesses you may desire or produce any other 
evidence you wish. I will assist you in securing any 
witnesses you want and in gathering any other evi- 
dence you desire. 

You are entitled to be a witness in your own behalf 
if you so desire. However, if you should determine to 
take the witness stand and testify concerning any of- 
fense charged against you, you will be subject to cross- 
examination regarding that offense just the same as 
any other witness and you cannot refuse to answer 
any question concerning that offense. If, however, 
there is more than one offense charged against you 
and your testimony does not involve all the offenses, 
you may not be questioned about those offenses to 
which you do not testify. In this connection your 
atention is directed to Article 31, UCMJ: 

“(a) No person subject to this code shall compel any 
person to incriminate himself or to answer any 
question the answer to which may tend to in- 
criminate him. 

“(b) No person subject to this code shall interrogate, 
or request any statement from, an accused or a 
person suspected of an offense without first in- 
forming him of the nature of the accusation and 
advising him that he does not have to make any 
statement regarding the offense of which he is 
accused or suspected and that any statement 
made by him may be used as evidence against 
him in a trial by court-martial. 

“(c) No person subject to this code shall compel any 
person to make a statement or produce evidence 
before any military tribunal if the statement or 
evidence is not material to the issue and may 
tend to degrade him. 

“(d) No statement obtained from any person in viola- 
tion of this article, or through the use of coercion, 
unlawful influence, or unlawful inducement shall 
be received in evidence against him in a trial by 
court-martial.” 
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On the other hand, you may remain silent. You do 
not have to testify unless you desire to do so. If you 
should elect not to testify, it will not be considered 
against you in any manner in arriving at the findings 
or, in the event of a finding of guilty, in arriving at the 
sentence. 

Upon completion of the trial your case will be re- 
viewed by the convening authority and the supervisory 
authority. Each of these authorities have the power 
to disapprove any finding of guilty that may result 
and the power to mitigate any sentence that might be 
adjudged. 

You do not have to consent to trial by summary 
court-martial. In the event you do not consent to 
trial by summary court-martial, I will refer the 
charges and specifications, and all allied papers, back 
to the convening authority. The convening authority 
may then order your trial by a higher court-martial. 
It is important that you understand your right to 
refuse trial by summary court-martial. In the light 
of the particular circumstances of your case, you may 
desire to consult with someone concerning the advisa- 
bility of refusing or consenting to trial by summary 
court-martial. If you do desire to consult with some- 
one concerning this, a reasonable time will be allowed 
you for that purpose. When you have made your de- 
termination, it will be necessary that you sign page 
four of the charge sheet showing either your election 
to consent or to object to trial by summary court- 
martial. 

If you determine that you will consent to trial by 
summary court-martial, and if you determine that you 
will plead guilty, you should inform me of your inten- 
tion in these matters. 

If you determine to stand trial by summary court- 
martial and you are found guilty, a record of this trial 
will be entered in your service record and will there- 
after, during your current term of enlistment, be con- 
sidered as a prior conviction. 

If you desire at this time to indicate your intentions 
on the matters set forth above, you may do so. How- 
ever, you may change your mind on any of these matters 
at any time prior to the actual commencement of trial. 

Do you understand what has been explained to you? 
Feel free to ask any questions you may have concern- 
ing the matter set forth above. 

Please read and sign this summary of the informa- 
tion I have just explained to you. The second copy 
of this you may keep for your personal use. 


(Signature of the accused) 


WITNESSES 


AFTER THE INTERVIEW with the accused 
and if he has consented to trial by summary 
court-martial, the summary court officer should 
arrange to interview all the witnesses in the 
case. These interviews, together with docu- 
ments and exhibits, will reveal whether or not 
all of the elements of the offenses charged can 
be proved. Of course, if one or more of the 


elements cannot be proved by competent evi- 
dence, this fact should be reported to the con- 
vening authority who, if he concurs, will dismiss 
the charges. 

The summary court-martial has the same 
power to compel the attendance of witnesses as 
does the trial counsel of a special or general 
court-martial. Military witnesses attached to 
the same command as the summary court-mar- 
tial or to other military commands in the same 
area may be secured by a request of the sum- 
mary court officer to either the department head 
or the commanding officer of the witness, as 
appropriate. Both military and civilian wit- 
nesses who are not available to appear and 
testify in person are, nevertheless, subject to 
having their depositions taken. Article 49(d), 
UCM, describes the various categories of per- 
sons whose testimony may be received by depo- 
sition. In the event that a deposition is read 
into evidence, it should be attached to the record 
of trial as an exhibit and labeled as a prosecu- 
tion or defense exhibit, depending on which side 
it is offered by. If it does not appear on the 
face of the deposition that the deponent falls 
under one of the classes of witnesses whose 
testimony may be by deposition, the summary 
court officer should include a statement in the 
record of trial showing the basis of unavail- 
ability of the witness. The rules for the taking 
of depositions are set forth in paragraph 117, 
Manual for Courts-Martial, 1951. 


ONCE THE SUMMARY court officer has 
talked with each witness and reviewed all other 
available evidence, he should have a fair under- 
standing of the testimony that can be expected 
at trial and the order of proceeding. The wit- 
nesses should be called so that a story will un- 
fold in a logical sequence. The summary court 
should avoid asking leading questions. The 
legitimate object of all examination of wit- 
nesses is the eliciting of the truth, and the dan- 
ger which arises from so-called leading ques- 
tions is not that the truth may thereby be 
extracted in an untechnical manner, but that 
the untrue may be stated by a witness who is 
overzealous in the cause and eager to adopt 
any suggestion made by the attorney although 
not in accordance with the fact. It is not the 
mere leading, but the leading into temptation, 
that is to be avoided. 

The rules of evidence and the manner of proof 
of certain offenses has been dealt with in fre- 
quent articles which have appeared in prior 
issues of the JAG JOURNAL. In addition to 
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studying the provisions of the Manual for 
Courts-Martial, 1951, a review of these prior 
articles, where they are relevant to the case 
before the summary court, is an important 
preparation for trial. Pitfalls at trial can be 
avoided by the use of a “trial brief” prepared 
prior to the commencement of the proceedings. 
This brief, simply and informally made, lists 
all the elements of the offenses charged and 
along side each of the elements lists the witness 
or witnesses who will give testimony to supply 
facts covering the particular element. The facts 
that each witness will give can be listed under 
his name. The brief can also be used to sum- 
marize any rules of evidence or other matter 
which may prove of value to the summary court 
officer during the open trial. Of course, during 
trial the Manual for Courts-Martial should be 
close at hand. (See the March 1959 JAG 
JOURNAL on the use of the Manual during trial.) 


TRIAL 


UPON THE COURT being called to order the 
summary court officer should read the appoint- 
ing order for the court-martial. Since this is 
a one-man court he is not required to be sepa- 
rately sworn; his oath as a commissioned officer 
is sufficient. If, however, a reporter has been 
provided, he must be sworn. Since the accused 
has already been served with a copy of the 
charges and specifications, it is not necessary 
to again furnish him a copy; however, the 
summary court officer should again read the 
charges and specifications to the accused and 
again make certain he understands them. After 
ascertaining that the accused understands the 
charges, he should then be asked how he 
pleads. Even though the accused has previ- 
ously indicated to the summary court officer 
how he intends to plead, he may, nevertheless, 
change his mind and enter a contrary plea at 
this time. The right to plead belongs exclus- 
ively to the accused and should not be interfered 
with unless his rights will be adversely affected 
thereby. 

If the accused pleads guilty, an explanation 
of the meaning and effect of his plea should then 
be made by the summary court officer. For 
this purpose the form of explanation appearing 
on page 509, appendix 8a, MCM, 1951, serves 
as an excellent guide. If the accused signifies 
that he understands the meaning and effect of 
his plea and the preliminary procedures of the 
summary court officer do not indicate that the 
plea is inconsistent, findings of guilty are then 
entered. 
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There may be occasions when the accused 
makes a post finding statement in mitigation or 
extenuation which will reveal an inconsistency 
with a plea of guilty. In the event of such 
statement, the summary court officer must then 
reject the plea of guilty, enter a plea of not 
guilty and proceed to hear evidence on all the 
issues involved in the offenses charged. 


|F THE ACCUSED pleads not guilty, the 
court should proceed to call the witnesses and 
to hear the evidence. Each witness must be 
examined under oath. The summary court of- 
ficer has authority to administer all oaths 
necessary in the performance of his duties. The 
accused has the right to testify in his own behalf 
and his testimony should be weighed along with 
that of all the other witnesses appearing in the 
trial. Upon conclusion of all testimony, the 
court should close and the summary court of- 
ficer consider all of the testimony and other 
evidence in the light of the essential elements 
of the offense. 

After a determination of the findings, the 
summary court-martial should open and sum- 
mon the accused. The findings arrived at by 
the summary court-martial are then announced. 
If findings of guilty are announced, the sum- 
mary court-martial will then receive evidence in 
aggravation (prior convictions), if any, and 
such evidence as is available in extenuation and 
mitigation, including, but not limited to, any 
statement the accused or his counsel would 
desire to make. 

If a finding of not guilty has resulted to all 
the charges and specifications, the summary 
court officer should immediately communicate 
these findings to the convening authority so that 
he can remove any restraint that might have 
been imposed on the accused. 

No single article may be written to cover all 
the exigencies of the summary court-martial. 
Diligence in preparation on the part of the sum- 
mary court officer will, however, contribute ma- 
terially to the success of his mission and is the 
most important part of trial by summary court. 





Jag Bulletin Board... (Continued from page 2) 


LT William T. Driscoll, Jr.. USN, from NavSta, Key 
West, Fla., to COMNAVAIRLANT. 

LCDR Lawrence E. Hess, Jr., USN, from COMNAV- 
AIRLANT to CG, 2rd MarDiv (Reinforced) FMF. 


CDR Benjamin W. Partridge, Jr., USNR, from JAGO, 
to EXOS, Navy Dept. 


(Continued on page 10) 
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THE DEATH 
OF 
THE TECHNICAL SUSPENSION 


By LTJG FREDERICK A. CONE, USNR* 


N 24 APRIL 1959, THE so-called techni- 
O cal suspension died. What was it, why 
did it come into being, why was it struck 

down and where do we go from here? 

The “technical suspensions” sprang from 
paragraph 88e (2) (b) of the Manual for Courts- 
Martial, 1951. They were essentially nonpro- 
bationary suspensions of a punitive discharge, 
designed to allow the convening authority to 
order the remainder of the sentence into execu- 
tion. The problem of their validity revolved 
around the three corners of a triangle: (a) the 
provision of the Manual, (b) Article 71(c) and 
71(d) of the Uniform Code of Military Justice, 
and (c) Article 72 of the Code. 

These “technical suspensions” came into ex- 
istence because Article 71(c) of the Code pro- 
vided that a sentence involving an unsuspended 
punitive discharge could not be ordered into 
execution until the completion of appellate re- 
view.2, In a general court-martial case better 
than a month and a half might elapse between 
the convening authority’s action and the ex- 
piration of the 30-day period during which the 
accused could petition to the Court of Military 
Appeals following receipt of the Board of Re- 
view decision. In a special court-martial case, 
the time lag would amount to 2 months or 
more.* If no portion of the sentence could be 
ordered into effect, then the accused would be 
*Lieutenant (jg) Frederick A. Cone, USNR, is presently on duty 
in the Appellate Defense Division, Office of the Judge Advocate Gen- 
eral, He received his BA from the Stanford University in 1955 and 
his LLB from the University of Idaho in 1958. He was admitted to 
the Idaho Bar in 1958. 

1. United States v. May, 10 USCMA 258, 27 CMR 432; United States 
v. Cecil, 10 USCMA 371, CMR 445; United States v. Hol- 
zhuter, 10 USCMA 374, 27 CMR 448; and United States v. DeVore, 
10 USCMA 375, 27 CMR 449. 

2. “No sentence which includes, unsuspended, a dishonorable or 


bad-conduct discharge, or confinement for one year or more shall 
be executed until affirmed by a board of review and, in cases 





reviewed by it, the Court of Military Appeals.” 

3. Based on statistics from JAG letter, serial 2162 of 6 October 1958 
and JAG letter 5161. These figures are not intended as an exact 
indication of time elapsing between the convening authority’s 
action and the completion of appellate review, but merely as an 
approximate indication of the problem. 


confined at his old rate, would not immediately 
suffer the forfeitures adjudged by the court and 


could not be made to perform hard labor as 


a sentenced prisoner.* The disciplinary and 
administrative problems inherent in such a sit- 
uation should not be underestimated. As a so- 
lution to the problem, the “technical suspen- 
sion” came into existence. The problem, how- 
ever, remained: was it legal? 

The first stumbling block was Article 71(c) 
of the Code.° Did this article mean that no 
part of the sentence could be executed where 
it extended to a punitive discharge or confine- 
ment for a year or more or did it mean that 
only the punitive discharge could not be ordered 
executed? Was that article properly unitary 
or separable? 


UNDER THE OLD system in the Navy, the 
sentence was not announced until the reviewing 
authority had acted and it was not final until 
that time. The recommendations of the Keeffe 
Board to the Secretary of the Navy’ had in- 
cluded a recommendation that sentences of gen- 
eral courts-martial be self-executing, subject 
to review and that the discharge portion of such 
sentences should not be executed until proper 
action by the Secretary of the Navy or his duly 
designated representatives The Revised 
Articles for the Government of the Navy were 
not clear on this point, but seemed perhaps to 
support a unitary interpretation of the provi- 


4. Article 701.4, THE BRIG MANUAL, Department of the Navy, 
1956; and Article 700, RETRAINING COMMAND SUPPLE- 





MENT TO THE BRIG MANUAL, 1957. 
5. See note 2, supra. 
6. KEEFFE BOARD REPORT, 1947. 
7. The BOARD had a dual function: (a). to review convictions and 
sentences and (b) to recommend changes and reforms in the 
court-martial system. 
Op. cit. supra note 6, pp. 182, 205, 206, 207, 233, and 237. Note 
especially the following language on page 237: “. .. It is also 
recommended that the sentences extending to discharge of an 
enlisted man be referred to the Secretary, or his duly designated 
representative for final action before execution of the dis- 
charge...” (emphasis added). 
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sion when viewed in the light of previous Navy 
policy.® 

The legislative history of Article 71(c) casts 
little light on the issue. The Morgan Committee 
Report noted that the provision was drawn from 
Articles of War 48(c) and 50(e) and then 
stated that the sentences could not be ordered 
executed until completion of appellate review.’° 
Major General Thomas H. Green, the then 
Judge Advocate General of the Army, offered 
an amendment which would clearly seem to re- 
quire that no part of the sentence could be 
ordered executed... The Article was enacted 
in substantially the form recommended by the 
Morgan Committee and neither the House or 
Senate Reports serve to further illuminate the 
problem.’? 

Although an argument could then be made 
either that Article 71(c) precluded execu- 
tion of any portion of a sentence which included 
an unsuspended punitive discharge or that 
the article precluded execution only of the 
punitive discharge until completion of appellate 
review, the drafters of the Manual for Courts- 
Martial, 1951, apparently decided that they 
could not take the risk of the former interpre- 
tation. If the punitive discharge were not sus- 
pended, then, under the first interpretation, the 
entire sentence must remain unexecuted until 
appellate review was complete. If, however, 
the punitive discharge were suspended, the 
sentence would fall within the scope of Article 
71(d)* and the remainder of the sentence could 
be ordered into execution. 

The problem then was whether Article 72 
prohibited this type of suspension. Obviously 
the “technical suspensions” were not probation- 
ary in nature. In view of the language of 
Article 72(a), could they stand? ** 





9. Article 5(b)(2), Articles for the Government of the Navy (Re- 
vised) provided in part: “. . . No sentence extending to discharge 
of an enlisted man shall be executed until confirmed by the Sec- 
retary of the Navy or his designated representative, and sach 
discharge shall not be executed in a foreign country.” The Navy 
suspension was a probationary one. 

10. Uniform Code of Military Justice. Based on the REPORT OF 
THE COMMITTEE ON A UNIFORM CODE OF MILITARY 
JUSTICE, OFFICE OF THE SECRETARY OF DEFENSE, 
1949. Cf. House Report, page 33. 

11. The proposed amendment was: “. .. No authority shall order 
the execution of any sentence of a court-martial involving dis- 
honorable discharge not ded, bad duct discharge not 
suspended, or confinement for one year or more unless and until 
the appellate review required by this article shall have been 
completed and unless and until any confirming action required 
shall have been completed .. .” 

12. House Report, page 33; Senate Report, page 30. 

13. Article 71(d): “All other court-martial sentences, unless sus- 
pended, may be ordered executed by the convening authority when 
approved by him. The convening authority may suspend the exe- 
caution of any sentence, except a death sentence.” 
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ARTICLE 72(a) CONSTITUTED the most 
serious objection to the “technical suspensions,” 
In the end, of course, it proved fatal to them. 
The Keeffe Board had recommended the estab- 
lishment of a hearing procedure with proper 
safeguards prior to the vacation of a suspen- 
sion.** The Navy had always used suspension 
of sentence as the means of establishing proba- 
tion. The Army, on the other hand, had used 
“technical suspensions” for some time." 

The Morgan Committee Report made it ap- 
parent that the sole purpose of Article 72 was 
to create in the military a system of probation 
for convicted offenders.'? The discussion in the 
hearings before the House Subcommittee were 
focused upon the notion of probation.** Could 
then a suspension device be utilized to solve the 
problems posed by Article 71(c) ? 

Paragraph 88e(2)(b) of the Manual for 
Courts-Martial, 1951, provided for the “‘techni- 
cal suspension.” The drafters of the Manual 
had specifically in mind the advantage of being 
able to order the remainder of the sentence into 
execution.’® At the same time, however, they 
were aware that the Morgan Committee had 
intended suspension only as a means of putting 
the accused on probation.” 

How would this device stand up under attack 
before the Boards of Review and the Court of 
Military Appeals? Before long there were 
clouds on the horizon. One Navy Board of Re- 
view characterized the “technical suspension” 
as: “a legal fiction as ingenious and as subtle 
as any legal fiction invented to avoid a statutory 





14. Article 72(a): “Prior to the vacation of the suspension of a 

special court-martial sentence which as approved includes a bad 

conduct discharge, or of any general court-martial sentence, the 
officer having special court-martial jurisdiction over the proba- 
tioner shall hold a hearing on the alleged violation of probation. 

The probationer shall be represented at such hearing by counsel 

if he so desires” (emphasis supplied). 

KEEFFE BOARD REPORT, pages 316 and 317. See also Mc- 

GUIRE REPORT, page 7, and BALLANTINE REPORT of 24 

September 1943, page 42. 

16. Paragraph 392 and 393, MANUAL FOR COURTS-MARTIAL, 
U.S. Army, 1921. Paragraph 94, MANUAL FOR COURTS- 
MARTIAL, U.S. Army, 1928. Paragraph 87b, MANUAL FOR 
COURTS-MARTIAL, U.S. Army, 1949. 

17. See note 19, supra. 

18. Pages 759 and 1207, et. seq. of Hearings before House Sub- 
committee. 

19. Legal and Legislative Basis, Manual for Courts-Martial, 
1951, page 126. N.B. They also had in mind the advantage of 
putting the burden upon the accused to demonstrate his restor- 
ability, rather than utilizing the approach indicated by Article 72 
of the Code. 

20. “. .. A study of the Morgan Committee report with respect to 
Articles 71 and 72 leads to the conclusion that the committee 
intended to use suspensions as a means of putting the accused 
on probation. They had in mind the Navy procedure in this 
respect, but they used the Army language ...” Supporting 
Memorandum to Chapter XVIII, WORKING DRAFT OF MAN- 
UAL FOR COURTS-MARTIAL, 1951, page 8. 


15. 
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mandate since the Statute De Donis was circum- 
vented in 1472 by the invention of the Common 
Recovery .. .” 72 


IN EARLY 1953, THE Court of Military Ap- 
peals held that an action which included suspen- 
sion of the punitive discharge until completion 
of appellate review was a valid one. The 
Board of Review had noted that the purpose of 
the suspension was to allow the ordering into 
effect of forfeitures and hence held that the 
suspension was illegal. The Court, speaking 
through Judge Latimer, said that the reason for 
the suspension was immaterial. The Court, 
then, had upheld the “technical suspension” as 
not being illegal, but had yet to determine the 
legal consequences flowing from it. 

In United States v. Hamill * it appeared that 
an accused, in negotiating for a pre-trial agree- 
ment, believed that he was to receive a true pro- 
bationary suspension. In fact, he received a 
so-called “technical suspension.” Judge Lati- 
mer, again speaking for the Court, found a ma- 
terial difference between the two and said that 
this honest mistake of fact made the agreement 
to plead guilty a nullity. In a concurring 
opinion, Chief Judge Quinn and Judge Ferguson 
specifically disassociated themselves from any 
implied approval of Paragraph 88e(2) (b) of 
the Manual. The question was not then before 
them and they would not then decide it, but an 
invitation to challenge it had been issued and 
the eventual split in the Court on that issue had 
been foreshadowed. 

Although it might have appeared that the 
end was fast approaching for the “technical 
suspension,” it in fact survived two more tests 
before Navy Boards of Review. One came, ap- 
propriately enough, exactly one year before its 
eventual demise and the argument of appellate 
defense counsel closely paralleled the reasoning 
of the majority in May. The “technical suspen- 
sion” was alleged to be a device designed to cir- 
cumvent the prohibitions of Article 71(c) 
without complying with the requirements of 
Article 72. The Board of Review contented 
itself with upholding the validity of the sus- 


21. United States v. Emsley Smith, NBR 52-G-782, 26 November 
1952 (unpublished). The Board, however, thought that Article 





71(c) prohibited the execution only of the punitive discharge and 
not the rest of the sentence. 

22. United States v. Watkins, 2 USCMA 287, 8 CMR, 9 March 
1953. 

23. United States v. Hamill, 8 USCMA 464, 27 CMR 274, 13 Decem- 
ber 1957. 

24. United States v. Delp, NCM 57 03647, 24 April 1958 (unpub- 
lished). 

25. United States v. Hopson, NCM 58 00438, 20 April 1958 (unpub- 
lished). 
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pension without, apparently, considering the 
legal fruits of that suspension.** In the second 
of these cases,”> the government counsel sought 
to sustain the “technical suspnsion” on the basis 
of the paragraph in the Manual and sample 
form 28, Appendix 14b. While appellate de- 
fense counsel thought Hamill was an invitation 
to attack the “technical suspension,” govern- 
ment counsel interpreted it as upholding the 
validity of such suspensions. The Board of 
Review held the action valid. 

The end began with a West Coast Board of 
Review decision.” In order to avoid the effect 
of Article 71(c), the convening authority had 
suspended execution of the punitive discharge. 
All very well, but all suspensions were governed 
by Article 72 and that provision of the Code 
provided only for probationary suspensions. 
The suspension was valid, but from it the ac- 
cused reaped the benefit of probation. 


IN MANY WAYS, the Court of Military Ap- 
peals in United States v. May and United States 
v. Cecil? was building upon the groundwork 
laid by the Navy Board of Review in Rogers.* 
May had received a bad conduct discharge and 
total forfeitures, but no confinement. The con- 
vening authority reduced the amount of the for- 
feitures and ordered them executed, suspending 
execution of the discharge until completion of 
appellate review. The Board of Review held 
that this made May a probationer and the Judge 

Advocate General of the Army requested the 

Court to review the case under Article 67 (b) (2) 

of the Code. Counsel for May argued that para- 

graph 88e(2)(b) of the Manual did not au- 
thorize this type of suspension, but refrained 
from attacking that paragraph.”® Since that 
paragraph authorized only (a) indefinite sus- 
pensions,” (b) probationary suspensions of 
definite duration, or (c) suspensions pending 
release from confinement, and this was not one 
of the last two, it must be the first: an indefinite 
suspension. The Board of Review was empow- 
ered to reduce the period of the suspension and 
therefore its action in doing so and providing 

26. United States v. Rogers, WC NCM 58 01141, 10 September 1958 
(unpublished). 

27. See note 1, supra. In the meantime, in United States v. Trawick, 
10 USCMA 80, 27 CMR 154, 19 December 1958, the Court had held 
that it was not illegal to suspend execution of the punitive dis- 
charge and at the same time order the forfeitures into effect. 
They left open, however, the question of the legal effect of that 
action. 

28. See note 26, supra. 

29. See Army Appellate Briefs in May and Cecil. 

30. Indefinite suspensions are prohibited in the Navy by section 


0113b of the Naval Supplement to the Manual for Courts-Martial, 
1951. 
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for automatic remission unless the suspension 
was sooner vacated for cause, was legal.** The 
Court agreed, but, relying partly on the Rogers 
case, went further and found that Article 72 
governed all suspensions and all suspensions 
were probationary. Judge Latimer dissented. 

In the Cecil case, the type of suspension was 
exactly that authorized by the Manual and 
counsel for Cecil attacked that Manual provision 
as being in conflict with the Code.**? The Court 
held that in fact the Manual did authorize a 
procedure which was in violation of the Con- 
gressional mandate in the Code and was invalid. 
Whenever a convening authority used a suspen- 
sion of a punitive discharge to order any of the 
remainder of the sentence into effect, then the 
accused became a probationer under Article 72 
and his probation could not be terminated with- 
out cause shown at a proper hearing under that 
article.** 


W HERE DO WE GO from here?“ It seems 
clear that under the Code any suspension which 
is utilized to order into execution another por- 


tion of the sentence is a probationary suspen- 
sion. On the other hand the word “suspension” 
would not seem to have a mystical or magica] 
meaning and if in fact the convening authority 
has stated in his action only that which Article 
71(c) would have done without his action, then 
no probation should result. The practical prob- 
lems at which the Manual provision was aimed 
remain to be solved and the status of men still 
in confinement who have received “technical sus- 
pensions” will pose difficulties.° The only 
guide available to a convening authority now 
seems to be that when a sentence includes a 
punitive discharge then, unless he wants to 
make the accused a probationer, he should 
simply approve the sentence and not order any 
portion of it executed. The order directing ex- 
ecution should be deferred until after appellate 
review is complete. Under Article 57(a) of the 
Code the forfeitures will apply to pay becoming 
due on and after the date of the action and, un- 
less he desires to further defer their effective 
date, the convening authority need not mention 
them. 





31. United States v. Estill, 9 USCMA 458, 26 CMR 238, 11 July 1958. 

32. It should be noted here that counsel in these two cases was in 
fact the same man, Lt. Simmons. 

33. Interestingly enough, there is some federal authority to the effect 
that a non-probationary suspension of a sentence is illegal. 
Hodges v. United States, 35 F. 2d 594, 10th Cir., 1929, Cf. Moss 
v. United States, 72 F. 2d 30, 4th Cir., 1934; and Driver v. United 
States, 232 F.2d 418, 4th Cir., 1956. 

34. United States v. Brown, 10 USCMA 536, 28 CMR 102, 15 July 
1959, indicates that these decisions apply to the Navy. 

35. In the Army some 512 prisoners will be restored to duty by virtue 
of these decisions, with special guidance and supervision during 


the period of restoration. DA Circular 633-1, 20 May 1959. In 
the Navy roughly 230 men will be restored to duty for the same 
reason. A letter of 24 July 1959 from the Chief of Naval Per- 
sonnel to the commanding officers of the Retraining Commands 
states in part: “. .. although the member’s restoration to duty 
resulted from a legal technicality, he [should] be afforded a 
reasonable opportunity to demonstrate by his performance that 
he is worthy of retention in the service. If the commanding of- 
ficer at the first permanent duty station, after a reasonable period 
of observation, considers that the member is unsuitable or unfit 
for retention, he should initiate action with a view to discharging 
the member. . .” 
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CDR Daniel Flynn, USN, from ComEleven to NavBase, 
Subic Bay, Philippines. 

LT John J. Gregory, USNR, from CNATTC, Memphis 
Tenn. to PRNC. 

LTJG Eugene T. Herbert, USNR, from NSJ, Newport. 
R.I. (Under Inst.) to ComThirteen. 

LCDR Alvin C. Johnston, USN, from ServLant to NAS 
Jacksonville. 

LTJG John P. Kirkham, USNR, from SNJ, Newport, 
R.I. (Under Inst.) to ComEleven. 

CDR Nur! A. Larkin, USN, from SNJ (Staff) to JAGO, 
Navy Dept., Wash., D.C. 

LTJG Martin R. Lee, USNR, from SNJ, Newport, R.I. 
(Under Inst.) to AdCom NTC, Great Lakes, IIl. 

CDR William J. McAvoy, USNR, from ComThirteen to 
MSTSWESTPAC. 

CDR William J. McMahon, USNR, from NAS, Atsugi, 
Japan to ServLant. 

LTJG Stanley E. Margolies, USNR, from SNJ, Newport, 
R.I. (Under Inst.) to NavSta., Norfolk, Virginia. 
LTJG Harry L. Mead, Jr., USNR, from SNJ, Newport 

R.I. (Under Inst.) to JAGO, Navy Dept. Wash., D.C. 
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CDR Gay E. Milius, Jr.. USNR, from OIR, Navy Dept., 
Wash., D.C. to NAS, Norfolk, Va. 

CDR Max S. Ochstein, USNR, from COMINLANT to 
ComEleven. 

LTJG William R. Palmer, USNR, from SNJ, Newport, 
R.I. (Under Inst.) to NAS, Miramar, Calif. 

CDR Benjamin W. Partridge, Jr., USNR, from Nav- 
Base, Subic Bay, Phil. to JAGO, Navy Dept., Wash., 
D.C. 

LT Charles T. Pearson, Jr., USN, from NATTC, Mem- 
phis, Tenn. to Naval Postgraduate School, Monterey, 
Calif. 

LCDR William J. Perry, USN, from PhibLant to FIt- 
Acts, Yokosuka, Japan. 

CDR Thomas B. Root, USN, from PRNC to JAGO, West 
Coast, San Bruno, Calif. 

LT John B. Root, Jr., USN, from Florida Group, Lant- 
ResF lt, Green Cove Springs, Fla. to PhibLant. 

LCDR Morris M. Seydel, USN, from NAS, Jacksonville 
to JAGO Navy Dept., Wash., D.C. 

CAPT Emory C. Smith, USN, from ONM, Wash., D.C. 
to NavPhil. 

LTJG Frank J. Sutton, USNR, from SNJ, Newport, R.I. 
(Under Inst.) to USS LOS ANGELES (CA-135) 
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LESSER INCLUDED OFFENSES 
IN 
TRIAL BY COURT-MARTIAL 


By CDR JOSEPH E. ROSS, USNR* 


Tex FOREGOING DISCUSSION brings us to 
Article 79, provides that “an accused may be 
found guilty of an offense necessarily included 
in the offense charged or of an attempt to com- 
mit either the offense charged or of an offense 
necessarily included therein.” 

Paragraph 76a(8), Manual for Courts-Mar- 
tial, 1951, provides that “an accused may not 
be punished for both a principal offense and 
for an offense included therein because it would 
not be necessary in proving the included offense 
to prove any element not required to prove the 
principal offense.” 

For the law officer of a general court-martial 
and the president of a special court-martial, the 
foregoing provisions of the Code and the Man- 
ual impose a two-fold responsibility : 

(a) Prior to the findings, to determine 
whether a lesser included offense has been 
raised by the evidence, and if so, to give the 
court appropriate instructions on the ele- 
ments thereof ; 

(b) Where the accused has been found 
guilty of several offenses, to determine 
whether any of them is included in another, 
and if so, to give the court appropriate in- 
structions on multiplicity prior to sentencing. 
The Court of Military Appeals has held that 

it is reversible error to fail to instruct on the 
elements of a lesser included offense which has 
been raised by the evidence, and to fai! to in- 
struct on the effect of multiplicity.2. The deter- 
mination of when a lesser included offense is 
in issue is, then, an important one for the law 
officer and for the president of a special court- 
martial. 





*Commander Joseph E. Ross, USNR, is presently Assistant, Military 
Justice Division, Office of the Judge Advocate General. He re- 
ceived his BA in 1943 and his LLB in 1948 from St. John’s Uni- 
versity. He was admitted to the New York Bar in 1949 and is 
a member of the American Bar Association and of the New York 
County Lawyers’ Association. 

1, U.S. v. Clark, 1 USCMA 201, 2 CMR 107. 

2. U.S. v. Posnick, 8 USCMA 201, 24 CMR 11. 


The Manual for Courts-Martial,* in a discus- 
sion of Article 79, gives the following test: 
An offense found is necessarily included in an offense 
charged if all the elements of the offense found are 
necessary elements of the offense charged. An offense 
is not included within an offense charged if it re- 
quires proof of any element not required in proving 
the offense charged or if it involves acts of which 
the accused was not apprised upon his arraignment. 


This ‘so-called “elements” test of the Manual, 
which would make the problem a simple one, 
was soon rejected as to homicide cases by the 
Court of Military Appeals in U.S. v. Davis. 
The Court said: 
We believe that (the language of paragraph 158) was 
intended merely to furnish a working test under 
Article 79 of the Code, supra, which permits convic- 
tion of accused persons of a ‘necessarily included’ 
offense in lieu of the offense charged. The definition 
contained in paragraph 158 is indeed sound and work- 
able in the overwhelming majority of cases, but it 
simply and baldly fails in homicide—and, to the ex- 
tent that it conflicts: with the intention of Article 79, 
it must fall.‘ 


The court found the “intention” of Article 79, 
which was derived from Rule 31(c), Fed. Rules 
Crim. Proc.,> to be “that, whether a lesser de- 
gree of homicide is necessarily included within 
that charged, depends almost exclusively on the 
facts stated and proved in support of the offense 
alleged.” Thus, a different test, subsequently to 
be called the “facts” test, was set up for homicide 
cases. Shortly thereafter, Judge Brosman, the 
author of the Davis opinion, warned his col- 
leagues against confusing the terms “elements” 
and “facts”. He said, in a concurring opinion 
in U.S. v. Larney® 
Certainly the term “element” should not be used in 
a generalized or in vacuo sense, but must always be 
related to the facts of the individual case. Disregard 
of this, I believe, can only lead to error. 





- MCM, 1951, para. 158. 

. U.S. v. Davis, 2 USCMA 505, 509; 10 CMR 3, 7. 

. Index and Legislative History, UCMJ, HH 1224. 

. 2 USCMA 563, 10CMR 61; this decision was overruled in U.S. 
v. Granger, 9 USCMA 719, 26 CMR 499, proving Judge Brosman’s 
prediction of error quite correct. 
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That Judge Brosman was interested in 
applying his “facts” test to other than homi- 
cide cases is evident in his opinions in U.S. v. 
Wallace, 2 USCMA 595, 10 CMR 93, where he 
said that an offense of willful disobedience of 
an order to join forward elements was included 
in one of cowardly conduct in the presence of 
the enemy; in U.S. v. Vigil, 3 USCMA 474, 13 
CMR 30 (assault with a dangerous weapon 
within assault whereby grievous bodily harm 
is intentionally inflicted) ; in U.S. v. Parker, 3 
USCMA 541, 138 CMR 97 (running away 
within cowardly conduct) ; in U.S. v. Shelton, 
4 USCMA 116, 15 CMR 116 (assault whereby 
grievous bodily harm is intentionally inflicted 
within assault with intent to commit murder) ; 
and in U.S. v. McVey, 4 USCMA 167, 15 CMR 
167 (assault with a dangerous weapon within 
robbery). Finally, in U.S. v. Beene, 4 USCMA 
177, 15 CMR 177, the principle became the law 
for all cases. There, in the principal opinion, 
Judge Brosman said: “We are sure that the 
principle announced in (the Davis) case is not 
be restricted to homicide cases . . .”7 

The test was held to be applicable to assault 
cases in U.S. v. Malone, 4 USCMA 471, 16 CMR 
45; to riot and mutiny in U.S. v. Duggan, 4 
USCMA 396, 15 CMR 396. 

That Judge Brosman’s “facts” principle had 
become the law is evident from the Court’s de- 
cision in U.S. v. Hobbs, 7 USCMA 693, 23 CMR 
157, decided after Judge Brosman’s death. In 
holding that indecent assault was, in a proper 
case, included in an attempt to commit rape, 
the Court recited the history of the principle 
and said, “We felt entirely free to follow the 
path which we took because, in each instance, 
every element of the lesser offense was clearly 
raised by the factual situation and all were 
fairly included within the general allega- 
tion of the specification.” In this case Judge 
Ferguson, who had replaced Judge Brosman, 
dissented. After stating that he agreed that 
the question of what lesser offenses are raised 
depends on the facts of the case as alleged and 
proved, he said that where, as in attempted rape, 
the permissible short form of pleading the crime 
as a legal conclusion was used, no lesser offense 
can be found, because no facts are alleged. 
Judge Ferguson reiterated this opinion in U.S. 
v. Mingo, 8 USCMA 164, 23 CMR 388. 





7. In the Beene case the Court held that drunken driving and in- 
voluntary manslaughter were separate for sentencing purposes, 
noting that two separate “norms” of conduct were involved. 
Query whether this case would be followed today, in view of the 
test applied in Posnick, supra. 


JAG JOURNAL 





IN ADDITION TO THE “elements” or “facts” 
situation, a second test in determining whether 
an offense is included in another stems from the 
requirement in paragraph 158 of the Manual 
that the former must not “involve acts of which 
the accused was not apprised upon his arraign- 
ment.” The latter requirement is satisfied 
when “both offenses are substantially the same 
kind.” U.S. v. Duggan, supra. In USS. y. 
Lamerand, 4 USCMA 702, 16 CMR 276, the 
Court held that negligent loss of military prop- 
erty was not included in embezzlement, because 
under the embezzlement specification, “no ac- 
cused person could reasonably understand that 
he also must defend against a charge of losing 
the same property.” 

This second test is probably not applicable in 
multiplicity cases, because as to the latter there 
is no question of apprising the accused of what 
he must defend against. In determining 
whether one offense is included in another for 
multiplicity purposes, therefore, the sole ques- 
tion is whether, under the facts stated and 
proved in support of the principal offense al- 
leged, all of the elements of the lesser offense 
are included. Thus, a Board of Review has held 
in a recent case * that assault with a dangerous 
weapon was included in attempted escape from 
confinement, and hence was multiplicious, where 
the evidence showed that the only overt act com- 
mitted in the attempt was the assault itself. 


THE FOREGOING DISCUSSION brings us to 
the celebrated case of U.S. v. Posnick, 8 USCMA 
201, 24 CMR 11, authored by Judge Ferguson. 
There the Court, in holding that absence with- 
out leave was included in missing movement, 
said: 


Logically every missing movement offense includes 
an unauthorized absence plus other faetors. These 
additional factors are circumstances that aggravate 
the offense of unauthorized absence. In these cases 
the unit, ship, or aircraft, is moving and the accused 
has knowledge of this movement. The offense can be 
further aggravated by the subjective cause of the 
accused’s absence—neglect or design. The fact that 
the absences are alleged in terms of a different span 
of time is not important if the absence alleged is one 
unit. Duration of an unauthorized absence is an ag- 
gravating circumstance but is not itself an element 
though in the case of an Article 86, supra, violation, 
the punishment depends on the aggravating factor 
and must be alleged and proved.‘ 


The Court has subsequently said that absence 
without leave may in a proper case be a lesser- 
included-offense of breach of restriction,° 


8. U.S. v. Dow, NCM 58-02949, decided 11 Mar ’59. 
9. U.S. v. Modesett, 9 USCMA 152, 25 CMR 414. 
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preach of parole,?® escape from confinement, 
preach of arrest ** and failure to obey a transfer 
order.** Of course, if the accused’s place of 
duty in the absence offense is not the same as 
the area of his arrest, restriction, parole or con- 
finement, no multiplicity is involved. The 
theory upon which all of these cases was de- 
cided is, oddly, one of double jeopardy: an ac- 
cused may not be punished twice for the same 
offense. In these cases the Court held that 
where evidence sufficient to support a convic- 
tion on one charge will support a conviction on 
another charge, the two charges are not sep- 
arate. The foregoing test is substantially the 
same as the “facts” test, discussed above, there 
being no essential difference between the terms 
“evidence” and “facts alleged and proved.” 


THE FOREGOING IS not intended to be an 
exhaustive treatise on the subject of multiplic- 
ity of offenses. Two charges may be multipli- 
cious because, for reasons other than the fact 


10. U.S. v. Taglione, 9 USCMA 214, 25 CMR 476. 
ll. U.S. v. Welch, 9 USCMA 255, 26 CMR 35. 

12. U.S. v. Williams, 9 USCMA 400, 26 CMR 180. 

13. U.S. v. Granger, 9 USCMA 719, 26 CMR 499. 

14. U.S. v. Williams, supra. 





that one is lesser-included in the other, evidence 
sufficient for conviction under one will also con- 
vit under the other. For example, see U.S. v. 
Rosen, 9 USCMA 175, 25 CMR 4387, where the 
Court held that certain charges of forgery and 
larceny were multiplicious, although it cannot be 
said that one was “included” in the other. The 
test used was the broad ‘‘Posnick” one: does the 
same evidence prove both offenses? *5 
Notwithstanding the foregoing, law officers 
and special court-martial presidents will find 
that most of their multiplicity problems will in- 
volve two offenses, one of which may be lesser- 
included in the other. Unfortunately, although 
the Manual for Courts-Martial contains a 
“Table of Commonly Included Offenses,” ref- 
erence to that table will rarely help.’ It is sug- 
gested that a reference to the analysis used by 
the Court of Military Appeals in U.S. v. Duggan, 
supra, will help in determining not only whether 
a lesSer included offense has been placed in 
issue so as to require instructions prior to the 
findings, but also whether two charges are 
multiplicious. 
15. For the “State of the Law” on multiplicity see the JAG Journal, 
Nov. 58, p. 14. 


16. MCM, 1951, Appendix 12. 
17. U.S. v. Duggan, supra. 








RECENT DECISIONS OF THE COMPTROLLER GENERAL 
Prepared by the Finance Branch, Office of the Judge Advocate General 


MILITARY PERSONNEL—Debt Liquidati Invol 
holding—Fines—Debt Remission 





tary Pay With- 


@ Generally, a court-martial fine, like any general in- 
debtedness, may not be collected by involuntarily with- 
holding the current pay due an Army officer. This is 
true in the absence of statutory authority for with- 
holding of current pay and compensation as distin- 
guished from final pay without the consent of the person 
involved. 10 USC 4837 gives the Secretary of the 
Army authority to remit or cancel debts of enlisted 
members and this authority is not subject to any restric- 
tions based on the origin of the debt. The statute 
merely requires that the debtor be an enlisted man and 
that the Department of the Army have jurisdiction over 
the debt. Therefore, a debt of an enlisted member of 
the Army which arose while he was an Army officer, 
may be omitted or canceled. Comp. Gen. decision 
B-139055 of 26 May 1959. 


MILITARY PERSONNEL—Double C P ti Former Reserve 
Officers—Warthen Case 


@ In this decision the Comptroller General held that the 
decision of the Court of Claims in the case of Henry L. 
Bowman v. United States, C. Cls. No. 108-58 (referred 
to as the Warthen case), would be followed in the set- 
tlement of similar claims in the future. This decision 
held that “former reserve officers” of reserve components 





of the uniformed services who were receiving retired 
pay under Title III of the Army And Air Force Vitaliza- 
tion and Retirement Equalization Act of 1948 are exempt 
from the provisions of section 212 of the Economy Act of 
1932 (5 USC 59a). That is, they are free to accept their 
retired pay concurrently with the pay of a Federal 
civilian office without limitation as to total amount. 
Comp. Gen. decision B-135719 of 1 May 1959. 


MILITARY PERSONNEL—Retired—Dual Compensation Limitation— 
Section 212, Economy Act of 1932 


@ In determining the applicability of the Dual Com- 
pensation limitation in section 212 of the Economy Act 
of 1932 (5 USC 59a), it is combined annual rate of 
civilian compensation and retired pay which controls, 
irrespective of the number of days of work in a civilian 
position, and not the total amount of civilian compen- 
sation and retired pay received during the year or frac- 
tion of a year. Therefore, a retired officer who is em- 
ployed on a “when actually employed” basis under a 
contract which limits the hours or days of work but per- 
mits the receipt of a total amount of retired pay, plus 
civilian compensation, which exceeds the $10,000 limi- 
tation, is required to have his civilian compensation and 
retired pay reduced under the Act. Comp. Gen. decision 
B-138836 of 18 May 1959. 

(Continued on page 19) 
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LEGAL ASSISTANCE NOTES 


THE NAVAL OFFICER NOTARY PUBLIC 


THE NOTARY PUBLIC is a public official—although 
not a government official—who has power and author- 
ity to perform certain ministerial acts. His appoint- 
ment, duties, and powers are governed by the laws of 
the various appointing governments. 

In general, a Notary Public has the power to take 
acknowledgments, to administer oaths, to certify affi- 
davits and to protest commercial paper. In some juris- 
dictions a Notary has the power to arrest, may perform 
marriages, or may have all the usual powers of a 
Justice of the Peace. 

Notwithstanding the broadest grant, a Notary Public 
as such does not have the power to certify a photostat 
of a document as a true copy. When certified copies of 
official documents are required for one reason or other, 
the copy must come from and be certified by the official 
custodian of the original. While for many purposes a 
photographic or other similar reproduction of a certi- 
fied copy may be sufficient, a notary public’s certifica- 
tion on such a reproduced copy of a certified copy adds 
no additional credence to it. 


THE USUAL INSTANCES when the average navy 
man needs a Notary Public are to execute acknowledg- 
ments and to certify affidavits. An acknowledgment 
is a declaration by a person who has signed a document 
that he in fact did sign the instrument. It acts as 
proof of the proper execution of the document and lends 
it authenticity. A great many documents are unaccept- 
able for official purposes unless they are so acknowl- 
edged. Acknowledgments are normally required on 
deeds of real estate, mortgages, releases, powers of at- 
torney, and other similar papers. 

An affidavit is a sworn statement in writing. To 
certify an affidavit the Notary Public must administer 
an oath (or affirmation) to the person executing the 
affidavit. In case of an acknowledgment the document 
itself does not have to be signed in the presence of the 
Notary Public, but the person must satisfactorily iden- 
tify himself as the one who has signed and acknowledge 
his signature in the presence of the Notary. An affi- 
davit on the contrary must be signed and sworn to in 
the presence of the Notary. 

The Notary Public is generally appointed under the 
authority of State law. He has only the authority 
given him by the law and can act only in his specified 
jurisdiction. The laws of the various States provide 
for the acknowledgement of documents, the certifying 
of affidavits, etc., outside the State when the document 
concerned is to be used in the particular State. 


FEDERAL LAW PROVIDES for the administration 
of oaths by certain officials for Federal purposes. It 
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specifically provides that oaths or acknowledgments for 
Federal purposes may be taken by any Notary Public 
duly appointed under the laws of any State. Federal 
law also provides (10 USC 936) that: 


1. all Judge Advocates of the Army and Air Force, 

2. all Law Specialists, 

3. all Summary Courts-Martial, 

4. all adjutants, assistant adjutants, acting adjutants and per- 
sonnel adjutants, 

- all Commanding Officers of the Navy, Marine Corps and Coast 
Guard, 

. all Staff Judge Advocates and legal officers and acting or as- 
sistant staff judge advocates and legal officers, and 


7. all other persons designated by regulations of the armed forces 
or by statutes, 


al 


have general powers of a Notary Public and a consul of 
the United States in the performance of all notarial acts 
to be executed by members of the armed forces, wherever 
they may be, and by other persons subject to the Uni- 
form Code of Military Justice outside of the United 
States. The signature of any such person acting as 
notary, together with the title of his office, is prima facie 
evidence of his authority. The Naval Supplement to the 


Manual for Courts-Martial, extends the Notarial power 
to: 


1. Officers certified by the Judge Advocate General to Act as law 


officer or trial and defense counsel before General Courts-Martial 
and 


2. Officers of the rank of Lieutenant Commander and Major or 
above. 


It must be noted that this authority in 10 USC 936 and 
1955 Naval Supplement, MCM Sec 0124, is for Federal 
purposes only. In order to determine the requirements 
of any particular state where a document is to be used 
or presented, the State law must be consulted. 


APPENDIX V TO the Naval Supplement gives a di- 
gest of various State requirements, a general discussion 
of notarization by military officers and suggested forms 
for acknowledgments and jurats—or certifications of af- 
fidavits. This volume has Navy-wide distribution and 
should be available to all officers for ready reference. 

The following is suggested procedure for notarization 
of documents by military officers: 


1, Make sure a copy of the Naval Supplement is available. 

2. Mimeograph or otherwise reproduce a quantity of the forms 
suggested in Appendix V. 

3. When someone wants a document notarized, determine first where 
it is to be used and check the requirements of that particular 
State in Appendix V. 

4. Attach an acknowledgment or jurat (whichever is required) to 
the document, either with staples or glue. 

5. Assure yourself of the identity of the individual and if an 
acknowledgment is required have him sign or acknowledge to you 


(Continued on page 16) 
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VACATION OF SUSPENDED SENTENCES 


THE STATE OF THE LAW 


A YOUNG MARINE, who had had 30 months overseas 
duty, with combat on Guam and Bougainville, was con- 
victed of desertion, based on an absence of 64 days. 
The general court awarded him a sentence of 3 years 
and 3 months confinement, and a dishonorable discharge. 
After 6 months confinement, he was restored to duty 
on 12 months probation. Three months later his proba- 
tion was terminated. REASON: Absent without leave 
for 40 minutes and missing bed check. (The prisoner 
claimed that he was working as a mess cook and was 
lawfully in the galley at the time.) 

Still another accused, who had served 10 months at 
sea and had participated in two major combat opera- 
tions, was convicted of absence over leave of 30 days, 
missing ship, breaking arrest and desertion of eight 
months. He was sentenced to 5 years confinement and 
a dishonorable discharge. On review, the sentence was 
reduced to 3 years and a bad conduct discharge. The 
accused was restored to duty on 12 months probation. 
Six weeks later probation was revoked. REASON: He 
was absent over leave for 3 hours. He had trouble find- 
ing his way back to his ship. 

A third accused, who had had 17 months of sea duty, 
was convicted of desertion, based on an absence of 3 
months and 9 days. He was sentenced to three years 
confinement and a dishonorable discharge and subse- 
quently restored to duty on 6 months probation. After 
5 months his probation was terminated. REASON: For 
being absent over leave 80 minutes. (At this time ac- 
cused was within 3 weeks of being separated from the 
service with an honorable discharge.) He was ordered 
reconfined for the balance of his sentence of 29 months. 


THESE THREE CASES are actual ones. They arose 
during or shortly after World War II and were cited 
by the Keeffe Board in its report to the Secretary of 
the Navy. Undoubtedly they have contributed to some 
of the philosophy behind our present-day law concerning 
suspended sentences. 

The probation authority under the UCM] is not new. 
Under the Articles for the Government of the Navy 
an offender could be restored to duty on probation. Yet 
under AGN, his commanding officer could summarily 
terminate the probation, and automatically restore the 
sentence of the court-martial. There was no hearing 
required; no written statement; no testimony of wit- 
nesses; and no automatic review. As a result of occa- 
sional arbitrary action by some commanding officers, 
various Boards convened after World War II to study 
military laws recommended to the Navy, the Congress 
and the nation that hearings be required prior to 
vacation of suspensions, and that in certain cases these 
proceedings be reviewed by superior authority. 


As a result of these studies and recommendations, 
when Congress enacted the Uniform Code of Military 
Justice it provided in Article 72 the following proce- 
dure: First, prior to the vacation of the suspension of 
a SPCM sentence which includes a BCD or of a GCM 
sentence, the officer having special court-martial juris- 
diction over the probationer is required to hold a hearing 
on the alleged violation of probation. The probationer 
at the hearing is entitled to counsel and an opportunity 
to present his case. Second, after this, the record of 
the hearing and recommendations of the officer con- 
vening the hearing are forwarded for review to the 
officer exercising general court-martial jurisdiction over 
the probationer. The GCM authority can then approve 
or disapprove the recommendations. If he approves, 
he may at that time order the suspended sentence ex- 
ecuted.. Third, in all other cases (SCM and non-BCD 
SPCM) the sentence may be ordered into effect without 
a hearing by any officer who is authorized to convene, 
for the command in which the accused is serving, the 
same type of court that imposed the sentence. 

Paragraph 97b, MCM, 1951, is a restatement of 
Article 72. Article 72a makes no provision for the dele- 
gation of the power and duty to hold the hearing on 
the alleged violation of probation. It is obvious, how- 
ever, that many commanders exercising special court- 
martial jurisdiction will not have sufficient time to con- 
duct such hearings in their entirety. Thus Appendix 
16 of the Manual for Courts-Martial indicates clearly 
that the initial stages of the hearing may be conducted 
by an officer appointed by the officer exercising special 
court-martial authority. This preliminary hearing will 
be conducted in the presence of the accused and the 
accused will be entitled to have counsel represent him. 


SUPPOSE WE HAVE a situation in which a proba- 
tioner is absent without authority. Does he have to 
be personally present at the hearing? 

In two opinions, one Air Force and one Army, we 
have conflicting opinions. 

In those cases in which a probationer has by his own absence 
without leave made his presence at the hearing required by para- 
graph 97b, MCM 1951, prior to vacation of suspension of a sentence, 
impossible, the hearing may be conducted in his absence. In such 


case, qualified counsel should be appointed to represent the interests 
of the probationer.? 


Contra, is the following: 


Further, under the provisions of UCMJ, Article 72a, and para- 
graph 97b, MCM 1951, it is mandatory that the accused be present 
at any hearing to effect the vacation of suspension.* 

Must a sailor or Marine be actually present at the 
hearing? The Judge Advocate General of the Navy 
has not expressed an opinion. There is, however, one 
safe solution: Hold the hearing after the return of 
the serviceman to military jurisdiction—and, this is 
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permissible even though the period of probation has 
already expired.‘ 

If, after the hearing, the officer exercising special 
court-martial deems that the vacation of the suspended 
sentence is warranted, he should forward the report 
of the hearing, with a recommendation to that effect, 
to the officer exercising general court-martial jurisdic- 
tion over the command. The latter may either dis- 
approve or approve the suspension. He may not, of 
course, as mentioned above, approve a suspension of a 
dismissal. This must come from the Secretary. 


WE HAVE MENTIONED general and special courts. 
No hearing is required if the sentence being vacated 
was adjudged by a summary court, or if adjudged by 
a special court and does not include a bad conduct dis- 
charge. In these situations an officer authorized to 
convene the same type court which previously sentenced 
the accused may summarily, for cause, vacate the 
sentence.’ This may be done even though the sentence 
has not even been reviewed by a law specialist or ap- 
proved by the supervisory authority.°® 
What does a probationer have to do to warrant the 
revocation of his suspension? We should first recognize 
this basic point—vacation of a suspended sentence is not 
punishment for a new offense, it is rather the carrying 
into execution a prior punishment for a prior offense 
based upon the probationer’s subsequent unsatisfactory 
conduct. Nevertheless common sense must be exercised. 
The Commandant of the Marine Corps instructs his 
commanding officers viz: 
If personnel are sentenced to discharge and t is pended, 
a single petty offense normally is not valid evidence of unsatis- 
factory conduct and should call for proper disciplinary action in 
the same manner as would apply to personnel not in a probationary 
status. The seriousness of the offense should be carefully considered 


in order that a minor infraction will not be made the instrument 


for long confinement or a discharge not under honorable 
conditions.” 





Navy commanding officers are given this guidance: 


Commanding officers are directed to give careful consideration 
to reports of offenses committed by personnel serving in such status 
(under suspension), and to undertake proceedings for the vacation 
of pension of the t only where it is clearly established by 


the record that such action is appropriate and in the best interests 
of the Navy.® 





As a rule of thumb we can say that any subsequent 
offense must be some violation of the Code. There must 
be actual misconduct. Mere incompetence is not 
enough.’ In making the determination to vacate a sus- 
pension some officers feel the new offense must be at 
least equally as serious as the original. No one can 
categorically provide the answer. Each commanding 
officer must determine the answer in the light of all the 
circumstances. He must know the individual back- 
ground of the probationer; the cause of the new offense; 
the chances of conviction or acquittal for the new of- 
fense; the impact of his decision upon the rest of the 
command; the time and manpower investment of a new 
trial; availability of witnesses; the relative degrees of 
seriousness between the old and the new offenses; suc- 
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cess of rehabilitation; and he must consider many other 
factors. 

In short, whether a new offense warrants a new trial, 
nonjudicial punishment, or the vacation of a prior sus- 
pended sentence depends on seven words—THE SOUND 
JUDGMENT OF THE COMMANDING OFFICER. 


LTCOL REMMEL H. DUDLEY, USMC 
Office of the Judge Advocate General 
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. Not including cases involving dismissals. Dismissal of officers 
may be ordered executed only by Departmental Secretary. 

- Op JAGAF 1951/150 1 Dig Ops, Sent & Pun 55.11. 

. JAGJ CM 347759. 2 Dig Ops, Sent & Pun 55.11. 

4. The Judge Advocate General of the Navy has held: “Vacation of 
the pended tence to confinement may be legally effected 
within a reasonable time after expiration of the probationary 
period where the person in question is absent without proper 
authority on the expiration date thereof.” Op JAGN 1953/148. 
2 Dig Ops, Sent & Pun 55.11. 

- Article 72c, UCMJ. 

Op JAGN 1954/214. 3 Dig Ops, Sent & Pun 55.11. 

MarCorManual 15152.3. 

. BuPersManual C-10314. 

. Op JAGN 1957/365, 2 Dec. 1957. 
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Legal Assistance Notes . . (Continued from page 14) 


that he has signed the document and that he knows and under- 
stands the contents thereof. If a jurat is required have the 
person swear under oath that the information contained in the 
affidavit or document is true and then sign in your presence, 


It is not necessary that you formally administer an oath using 
a Bible. 


6. Fill out the form you have attached in accordance with the 
requirements of the particular State. 


Improper notarization of a document or instrument 
can impair its legal effect! The officer acting should 
make sure that he is performing his duty properly. 
He should never notarize a document in blank nor 
should he execute an acknowledgement or jurat when 
the person involved is not in his presence and properly 
identified. 


|r MAY BE noted that a few States require an addi- 
tional certification from the Secretary of the Navy that 
the officer acting as Notary does in fact have the au- 
thority he claims. Such certification may be obtained 
from the Chief of Naval Personnel if required. The 
notarizing officer need not do this himself. The docu- 
ment may be sent to the Bureau of Naval Personnel 
by anyone with a request for such a certification. 

When a printed form requires notarization (such as 
application for automobile registration) there will usu- 
ally be a printed section for a regular Notary Public. 
Although this can frequently be used with appropriate 
changes by an officer, in performing his notarial func- 
tions, it is thought to be better practice to attach a 
form as suggested in Appendix V to the Naval Supple- 
ment to the Manual for Courts-Martial. 

Notarization is neither complicated nor difficult if the 
reason for it is understood and the applicable require- 
ments are followed. 


LCDR NATHAN COLE, JR., USNR 
Office of the Judge Advocate General 
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IF THE GOVERNMENT QUESTIONS 
YOUR TAX RETURN 


THE TAX SHELTER 


Taxpayers are becoming more confident each 
year of their ability to file a Federal income tax 
return which will not be subjected to any ques- 
tioning or disallowance by the Internal Revenue 
Service. Confidence in most cases is justified 
as we citizens become more sophisticated in tax 
matters. This process of taxpayer education is 
largely attributable to the increased dissemina- 
tion of information by the Armed Forces, In- 
ternal Revenue Service, newspapers, and maga- 
zines. 

But what if your confidence is shattered, or 
at least shaken, by a letter from a District Di- 
rector of Interna] Revenue requesting informa- 
tion or disallowing an item in one of your re- 
turns? What procedures are open to you for 
appealing disallowances and what should you 
do as a practical matter when you begin nego- 
tiations with the Government? This article 
briefly outlines the present procedures avail- 
able for appealing your case and makes a few 
helpful suggestions along the way. The pro- 
cedures outlined here are subject to change and 
may even slightly vary from one District Direc- 
tor’s Office to another. Any variances are usu- 
ally toward informality and in favor of the tax- 
payer as the Internal Revenue Service is 
constantly seeking new ways to facilitate settle- 
ment of disputed cases at the lowest possible 
level. 

After a return has been filed at a District 
Director’s Office, the odds are very much in favor 
of it receiving a mathematical verification. Of 
the 60.8 million individual and fiduciary returns 
filed during fiscal 1958, 57.6 million (94.7%) 
received such verification; and as the result of 
this procedure, 1.9 million returns required 
changes. If your return is found to have a 
mathematical mistake, you will receive a writ- 
ten notice of the error and a statement of the 
recomputed tax payable or refund due. As a 
recipient of one of these notices, you should 
first recompute your tax since Internal Reve- 
nue is not free from making its own errors. 
Even the returns that are machine processed 
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should be rechecked. An operator may have 
“punched” the wrong data into the machine. 
Some of the more ordinary errors to look for 
when rechecking your work and the Govern- 
ment’s are: use of the wrong exemption column 
in the tax table; use of the wrong tax table; 
error in computation of the standard deduction; 
and, of course, a pure mathematical error at any 
point in your computation. If you discover 
that the error is your own, the deficiency should 
be paid as there is no longer a valid point of 
contention. Prompt payment will save or pre- 
vent the running of interest on a deficiency. 
If you are fortunate enough to find the Govern- 
ment is in error, a simple letter of explanation 
will usually settle the matter. 

Returns may also be selected for audit by the 
Audit Division of a District Director’s Office. 
While 2.3 million individual and fiduciary re- 
turns were selected for formal audit in fiscal 
year 1958, many others were examined for pos- 
sible audit action and closed without any tax- 
payer contact. The policy governing the selec- 
tion of returns for audit will change from year 
to year and from office to office. Although it is 
difficult to generalize, it can probably be said 
that the higher the income and the more com- 
plicated the return, the more likely it is to re- 
ceive anaudit. In addition, those returns which 
contain obvious errors will most likely be picked 
up for questioning somewhere along the line. 
Under normal procedures if one item on a return 
is to be disallowed or questioned, all other items 
will be checked. Because of this, you should 
carefully consider each entry that you make. 

If your return is questioned as the result of 
an audit, a written notice of the error will be 
mailed to you and will generally include a brief 
explanation of the law upon which the Govern- 
ment is relying. When you disagree with the 
disallowance raised, you should contact the office 
conducting the audit by letter or personal call 
for the purpose of indicating your disagree- 
ment. You should also give the reasons for 
your objections and, if applicable, produce re- 
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ceipts, records, etc., or state in your written re- 
ply your willingness to do so. Naval personnel 
should seek advice from a legal assistance officer 
if the problem is other than a very simple one. 
Often a thoughtfully drafted first reply will dis- 
pose of many disallowances or, at least, prevent 
greater complications from developing due to 
an ill-advised reply. 

You can expect to find the Internal Revenue 
Service agents with whom you will be dealing to 
be both capable and dedicated in their jobs. 
Any reply to or contact with these men should 
be made in an honest, courteous and straight- 
forward manner. Their decisions will be based 
on the income tax law and although they will 
usually consider the equities of your particular 
case, you cannot expect them to disregard the 
law simply because you consider the law unfair. 
This suggestion is prompted by the knowledge 
that many taxpayers assume either a belligerent 
or a persecuted attitude when confronted by an 
Internal Revenue agent. Extraneous argu- 
ments or a belligerent attitude will only lessen 
your chances of a satisfactory settlement. 

If you do not agree with the findings of the 
agent conducting your audit, you will be ad- 
vised in writing that you may request an 
informal conference with the Audit Division 
within 10 days. The conference affords you the 
opportunity to discuss orally the proposed ad- 
justments before the agent completes his report 
on your case. In the absence of some settle- 
ment, his report will be prepared and forwarded 
to you under cover of a “30-day letter.” 

The “30-day letter” gives the taxpayer the 
proposed determination of his case and advises 
him that if he disagrees, he may file a written 
“protest” under oath stating the grounds for 
disagreement. At this time he may also re- 
quest a hearing in the Appellate Division. If 
a “protest” is filed it will be reviewed in the 
District Director’s office and then the case will 
be referred to the Appellate Division for action 
and hearing. 

Proceedings before the Appellate Division 
are informal. Testimony under oath is not 
taken although affidavits may be required. It 
is definitely advisable for a taxpayer planning 
to appear before this Division to obtain as many 
affidavits or other items of proof to support the 
facts upon which he intends to rely in order to 
avoid delay or possible failure of proof on any 
point. 

Lack of agreement in the Appellate Division 
results in the issuance of a “90-day letter” 
(statutory notice of deficiency). At this point 
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the taxpayer has the opportunity of filing a pe. 
tition in the Tax Court for a redetermination 
of or relief from the deficiency. 

If you want to contest the Government’s de. 
termination in a forum other than the Tax 
Court, you may pay the deficiency and file an 
action based on a denial of a claim for refund 
in a U.S. District Court or the U.S. Court of 
Claims. An appeal from a District Court de. 
cision is available to the U.S. Circuit Courts 
and then by writ of certiorari to the U.S. Su- 
preme Court. Review of decisions of the Court 
of Claims are available directly to the Supreme 
Court by writ of certiorari. 

Most likely your case will be settled at an 
early stage in the appeal procedure. As indi- 
cated above, the Government tries to keep the 
cases open for settlement short of suit. Need- 
less to say settlement will save you both time 
and money. If you do decide to accept part or 
all of the proposed deficiency at any time prior 
to suit, the Government will probably want to 
evidence the agreement by your signing a 
“Waiver of Restrictions on Assessment and 
Collection of Deficiency in Tax” (Form 870). 
A taxpayer who has signed a waiver may later 
claim a refund of any part of the deficiency 
assessed and paid by him, or any part of the 
tax originally assessed and paid by him. In 
like manner, the Government is not foreclosed 
from later assessing an additional sum or from 
maintaining a suit to recover an erroneous re- 
fund. Until such time as you are ready to 
agree to the deficiency or to a lesser amount, 
there is no need to sign a waiver. If, however, 
you agree with the Government’s determination 
you have no reason for not facilitating an early 
settlement. 

The fact that you have accepted a disallowance 
or other increase in your tax, is not necessarily 
a reason for losing all hope. A court decision or 
new legislation on the point of law involved in 
your case may cause the Internal Revenue Serv- 
ice to alter its previous position, or the Service 
may even reverse its own decision on the matter. 
In such cases a refund may be available if you 
are not otherwise foreclosed. For this reason, 
it is wise to keep current on tax matters. 


LT (JG) ROY A. CRAIG, JR., USNR 
Office of the Judge Advocate General 
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RECENT JAG OPINIONS 


PARKING FEES AND FINES—tiability of Federal Vehicle Operators 
for Payment of—State Traffic Laws Not Applicable to Operators 
of Navy Vehicles Using Metered Parking Spaces in the Performance 
of Government Business 


e In an opinion concerning the liability of Federal ve- 
hicle operators for payment of parking fees and fines 
attendant thereto, the Judge Advocate General stated 
that he was “of the opinion that no useful purposes 
would be served in obtaining a ruling from the Attorney 
General of Maryland on the question of liability of 
Federal vehicle operators for payment of parking 
meter fees. In a series of opinions, the latest of which 
is 38 Comp. Gen. 258, the Comptroller General has held 
that appropriated funds may not be used for these fees. 
That office has ruled that a state cannot exercise its 
police power to encroach upon the powers of the Fed- 
eral Government and that a city ordinance, even one 
purporting to make its provisions applicable to the 
operators of vehicles owned or used in the service of 
the United States, may not operate to require payment 
of parking meter fees (34 Comp. Gen. 417). It is 
therefore apparent that a ruling by the State Attorney 
General would not be binding upon the Comptroller 
General, and under these circumstances, no solution 
would result. 

The opinion continued, “the particular matter at 
hand has received the attention of this office in the past. 
In an opinion dated 23 April 1958 the Judge Advocate 
General concurred with an opinion of the Deputy City 
and County Attorney for Honolulu that the parking 
meter provisions of the Honolulu Traffic Code are not 
applicable to operators of Navy vehicles using metered 
parking spaces in the performance of government busi- 
ness (JAG:131.3:ab). Similar conclusions were ex- 
pressed by the Judge Advocate General in 
JAG:131.3:ves of 20 Aug 1957. It was also noted that 
although the City and County of Honolulu may legally 
regulate traffic within their boundaries, their laws and 
ordinances cannot require the United States of America 
to appear as a defendant in answer to a traffic sum- 
mons, the United States not having consented to such 
action. In Carr v. United States, 90 U.S. 433, 437, the 
Court said: 

... we consider it to be a fundamental principle that 

the government cannot be sued except by its own con- 

sent; and certainly no State can pass a law, which 
would have any validity, for making the government 
usable in its courts... 
“It was further developed that the national government 
is immune from state taxation and from state regula- 
tion of the performance of governmental functions by 
federal officers and agencies.” 

“There can be no doubt that the authorized use by 
military personnel of a Government owned motor ve- 
hicle is a governmental function when the vehicle is 


being used for military purposes. This rule would 
seemingly apply to vehicles owned and operated by 
nonappropriated fund activities. They have long been 
recognized as government instrumentalities by the Con- 
gress. The Supreme Court held in Standard Oil Com- 
pany of California v. Johnson, 316 U.S. 481, that an 
Army Post Exchange is an integral part of the War 
Department, and ‘partakes of whatever immunities it 
may have under the constitution and federal statutes.’ 

“It is apparent that the use of an automobile involves 
parking. While it is correct to say that military per- 
sonnel must observe local ordinances such as speed laws 
and parking regulations insofar as these ordinances do 
not conflict with the performance of official duties, it 
does not follow that the serviceman, or the Government 
for which he acts, can be required to pay a fee to use 
the automobile, regardless of whether the fee is in the 
form of an automobile license, a driver’s license, or a 
parking meter fee. Whether the parking fee is called 
a tax or a regulatory fee, the Federal Government is 
immune from its imposition. This is especially true 
when we consider the fundamental principle that the 
Government cannot be sued without its consent. No 
such consent by the United States to suit for the re- 
covery of parking fees has been given. 

“The practical solution to the problem here presented 
would appear to lie in a local working arrangement 
with the municipal authorities, with each case being 
resolved according to its particular facts and circum- 
stances.” (JAG:131.1:sb Ser: 5405 of 14 Aug 59) 





Recent Decisions .. . (Continued from page 13) 


MILITARY PERSONNEL—Graduates of United States Military Acad- 
emy—Dependents’ Transportation 


@ This case involves travel performed by a dependent in- 
cident to orders received by a graduate of the Military 
Academy upon receipt of a commission as an officer. 
The orders assigned the member to an initial permanent 
duty station, with temporary duty en route, and entitled 
the member to a travel allowance for his own travel on 
the basis of the distance actually traveled (not to exceed 
that from home or West Point to the new station by way 
of the temporary station). Such orders would entitle the 
member to reimbursement for dependent travel not to 
exceed the farther point (home or West Point) to the 
new station, whether or not the officer’s travel is directed 
from West Point or from home. 

This case also deals with the situation of a dependent 
being acquired before the date the member is required 
to commence travel as opposed to acquiring the member 
after the date of required travel. It further discusses 
the situation of the acquisition of a dependent fol- 
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lowing arrival at the temporary duty station but before 
departure for the permanent duty station. Comp. Gen. 
decision B-136681 of 27 May 1959. 


MILITARY PERSONNEL—Retired Pay—Fleet Reservists—Enlisted 
Personnel—inactive Status at Time of Transfer 


@ This case concerns the computation of retainer pay 
for enlisted members who were transferred to The Fleet 
Reserve or Fleet Marine Corps Reserve pursuant to 10 
USC 6330(b), as amended by Public Law 85-583 of 
1 August 1958. That law extends to career reservists the 
retirement benefits applicable to regular personnel. The 
rate of active duty pay in effect at the time of transfer 
governs and, in the absence of any condition that the 
member be serving on active duty at the time of trans- 
fer, such rate is applicable even though the member was 
in an inactive duty status and not serving on active duty 
at the time of transfer. 

An enlisted member of the Marine Corps Reserve was 
in an inactive duty status for several years when he 
became entitled to retainer pay upon transfer to the 
Fleet Marine Corps Reserve under the amended statute 
mentioned above. Thereafter, he was placed on the re- 
tired reserve list of enlisted men of the Marine Corps 
under 10 USC 6331 and advanced to the grade of second 
lieutenant under 10 USC 6151. Retired pay must be 
computed on the rate of basic pay of a second lieutenant 
in effect at the time of his transfer despite the fact that 
he was not in an active duty pay status on that date. 
Comp. Gen. decision B-138528 of 27 May 1959. 


MILITARY PERSONNEL—Pay—Additional—Foreign Duty—Alaska 
Statehood Effect 


@ There is a restriction in 37 USC 237a against the 


payment of foreign duty pay to enlisted members of the 
military service while performing duty in the same 
territory or possession of the United States where they 
are residents. This restriction is based on residence 
and duty in the same geographical area rather than on 
the political status of the area. Therefore, the change 
of Alaska from a Territory to a State does not affect 
the restriction which would preclude payment of for- 
eign duty pay to enlisted persons who are residents of 
Alaska while performing in the State. 

In determining whether an enlisted man of the uni- 
formed services is a resident of a United States Terri- 
tory within the meaning of the restriction mentioned 
above, the voting residence is an element for consid- 
eration but is not controlling. A member who voted in 
the referendum and who also indicated in a referendum 
questionnaire that he did not claim exemption from 
payment of local taxes in Alaska would be subject to 
the restriction of 37 USC 237a and would not be en- 
titled to foreign duty pay for duty in Alaska. How- 
ever, the act of voting, without other affirmative evi- 
dence of residence establishment in Alaska, would not 
deprive a member of foreign duty pay. Comp. Gen. 
decision B—138956 of 20 April 1959, 


MILITARY PERSONNEL—Quarters Allowanc Cc 
Termination—Fractional Days 


ement and 





@ There is a long-standing rule that payment of quar- 
ters allowance to members of the uniformed services 
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should not be paid on the basis of a fractional part 
a day. This rule is applicable to the BAQ authoriz 
in Section 302(b) of the Career Compensation Act 
1949, 837 USC 252(b). Therefore, amendment of 
regulations to permit payment of a quarters allowane 
on the date government quarters are vacated would n 
be proper. Comp. Gen. decision B-138373 of 22 April 
1959. 


CIVILIAN EMPLOYEES—Misappropriation of Government Fund: 
Withholding Comp ti Retai Pay—Reti t Contrik 
tions 





@ This case involves an employee who was in arrears 
to the United States for Government funds obtained b 
fraudulent means. Also, the employee was receiving 
compensation from two government sources simultan 
ously: (1) Compensation as a civilian employee, and (2) 
Retainer pay as a former navy member transferred to 
the Fleet Reserve. This fact, however, does not preclude 
the withholding of both amounts under 5 USC 82 which 
provides that “no money” shall be paid to a person who 
is in arrears to the United States for compensation, 
(Other issues were also involved in this case.) Comp, 
Gen. decision B-138207 of 27 April 1959. 


MILITARY PERSONNEL—Naval Enlisted Memb Retained After 


Expiration of Enlistment on Vessels in Foreign Waters—Additional 
Pay 





@ 10 USC 5540 provides a 25 percent increase in basic 
pay for enlisted members of the naval service who are 
retained on active duty on vessels in foreign waters 
after expiration of enlistment. This increase is accom- 
plished upon payment and entitlement to any additional 
benefits based on such increased pay is dependent upon 
the extent other laws specifically provide for inclusion 
of the increased pay. This increase in basic pay is not 
considered base and longevity pay or allowances within 
the meaning of section 4c of the Armed Forces Leave Act 
of 1946, 37 USC 33, and is not included when computing 
payments for unused leave upon discharge or release 
from active duty. Furthermore, the 25 percent increase 
is not included in computing disability retired pay, sever- 
ance pay, reenlistment bonus payment, or the death 
gratuity payment under 10 USC 1478. 

Retention of enlisted members on vessels in foreign 
waters after expiration of enlistment, within the mean- 
ing of 10 USC 5540, is an involuntary change in the 
contractual relationship which gives rise to entitlement 
to the 25 percent increase in basic pay. On the other 
hand, retention of members after expiration of enlist- 
ment for an indefinite period while undergoing medical 
care or hospitalization under 10 USC 5537 must be with 
the member’s consent and for his benefit. Therefore, 
upon transfer to a hospital for treatment, the increase 
under 10 USC 5540 terminates whether the enlisted man 
is a member of a regular or a reserve component. Mem- 
bers retained so as to be entitled to 25 percent increase, 
and subsequently detached and returned to the United 
States via other transportation, are entitled to the 25 
percent increase in basic pay until date of discharge 
within 30 days after arrival in the United States. Comp. 
Gen. decision B-138728 of 10 April 1959. 
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